
 
 
  
REPORT TO: Leader and Cabinet 8 May 2014 
LEAD OFFICER: Legal & Democratic Services Manager  

 
 

South Cambs Ltd: 
Appointment of Director and Conflicts of Interest issues 

 
Purpose 
 

1. To seek approval for the re-appointment of the Director of Housing as the Director of 
South Cambs Ltd, to authorise him to act in the best interests of the company and to 
approve the recommendation to indemnify him in relation to his work as the company 
director. 

 
2. This is a not key decision.  

 
Recommendations 

 
3. It is recommended that Cabinet: 
 

a) Recommend to Full Council, approval of the re-appointment of Stephen Hills as 
Director of South Cambs Ltd. for a further 12 months alongside his role as 
Director of Housing for the Council.  

 
b) With regard to potential conflicts of interest, that Cabinet: 
 

i) NOTE the potential for conflicts of interests to arise due to the requirement in 
company law for a director to act in the best interests of the company;  
 

ii) AUTHORISE Stephen Hills  to take whatever action is necessary in order to 
fulfil his duties as a Director;  

 
iii) AGREE to Stephen Hills continuing to act as a Director of the company 

despite potential conflicts;  
 

iv) AGREE to indemnify Stephen Hills under The Local Authorities (Indemnities 
for Members and Officers) Order 2004 in relation to him acting in his capacity 
as director of the company;  

 
Reasons for Recommendations 

  
4. The appointment of Director of South Cambs Ltd needs to be approved on an annual 

basis by Full Council. It is a legal requirement that the Director is a named individual.  
 
5. The Council is only four months into a 24 month pilot project that needs continuity 

and it is not recommended that a different director be sought at this stage. 
 

6. The recommendations set out in this report are applicable for the duration of the pilot 
phase of the project. A comprehensive review of options for governance of the 
Company will be provided alongside the detailed business proposal scheduled to 
come back to the Cabinet and full Council in the autumn of 2015.  

 



7. Without pre-authorised permission from the Council on the issue of conflicts of 
interest the Director may find himself in a position where he cannot continue to act to 
the potential detriment of both the Council and South Cambs Ltd. By authorising him 
to act in the best interests of the company the Council agrees not to take action 
against him where he is required to act contrary to the interests of the Council due to 
his role as Director.  An indemnity will protect him from any liabilities in relation to his 
role as director, which he is asked to assume in addition to his Council role as 
Director of Housing. 
 
Background 
 

8. South Cambs Ltd (the Company) was registered in December 2012 and was last 
considered by both Cabinet and Council at their meetings in November 2013, when 
the Council approved the commencement of a pilot project.  
 

9. To take the pilot project forward Stephen Hills, Director of Housing, was also named 
as the Director of the Company. 
 

10. A detailed business plan is to be brought back to Council for consideration in the 
autumn of 2015 and this will include recommendations on the future staffing structure 
of the company including any Directorships. 
 
Considerations 
 

11. The Articles of the Company require that the Director is affirmed in their post on an 
annual basis. This Director must be a named individual. 

 
12. Stephen Hills was named as Director of the Company in December 2012 but as no 

trading has taken place since then there has not yet been any formal affirmation of 
his position to date. As the Company is about to commence its first trading activity in 
May 2014, it is felt that an affirmation at this stage is appropriate with a repeat 
process annually thereafter at the Council’s Annual General Meeting each year. 
 

13. A Director's general duties to the company are defined in the Companies Act 2006. A 
director must: 

 
• act in accordance with the company's constitution and only exercise powers 

for the purposes for which they were conferred 
• act in a way in way he considers, in good faith, would be most likely to 

promote the success of the company for the benefit of its members (which 
 will be the Council) 
• exercise independent judgment (this means that he is not able to merely act 

on instructions from the Council) 
• avoid a situation in which he has, or can have, a direct or indirect interest that 

conflicts, or possibly may conflict, with the interests of the company (by virtue 
of his status as an elected member or officer, a Director appointed by the 
Council would not be able to avoid this conflict of interest) unless that conflict 
is specifically authorised by the Council (as sole member of the company) or 
the Board of Directors under the procedural rules in section 175 of the Act, or 
pre-authorised under the company's articles, that Director cannot continue to 
act.  

• not accept benefits from third parties conferred by reason of his being a 
Director or his doing or not doing anything as a Director 



• declare any direct or indirect interest in any proposed transaction or 
arrangement with the company 

 
14. Officer Directors cannot avoid their fiduciary duties as Directors of the company. This 

means they must not, amongst other things, place themselves in a position in which 
their personal interests, or duties to others (i.e. obligations to the Council and its 
charge-payers) are liable to conflict with their duties to the Company.  A "Council 
Director” cannot subordinate the interests of the Company to those of the Council and 
whenever there are "Council Directors" on a Company there may be a potential 
conflict of interest. So long as the Council and the Company's interests are the same, 
this potential for conflict of interest need not necessarily translate into an actual or 
permanent conflict. 

 
15. Officers owe a duty to the Council which arises both under statute and also under 

their contracts of employment. An officer is required under the provisions of the Local 
Government Act 1972 to disclose to the Council any interest he may have in any 
contract or other matter, which would include contracts with a company where he is a 
Director.  
 

16. As regards officers' remuneration, it is a criminal offence for an officer to accept 
anything other than his proper remuneration and so an officer may not accept 
payment from the company for his services as a Director, unless the Council agrees 
that the additional payment will form part of his/her proper remuneration. The Local 
Authorities (Companies) Order 1995 contains no limits on the pay and expenses paid 
to Council officers acting as Directors. However, on balance it may be prudent if 
officers do not accept payment from the Company to act as a Director. 
 

17. Except for companies exempted by the Secretary of State, Part V of the Local 
Government and Housing Act 1989 and the Local Authorities (Companies) Order 
1995 applies to local authority "controlled" and "public sector influenced" companies. 
This means that, amongst other things, companies failing in this category must 
comply with certain propriety controls:-  
 
 •  letterheads and other company documentation must indicate that the 

company is local authority controlled or public sector influenced giving the 
name of the relevant authorities;  

• the company must not publish party political publicity; 
• information about the affairs of the company must be supplied to the Council's 

District Auditor;  
•  the appointment of the Company's auditor must be approved by the Audit 

Commission in respect of "controlled" companies;  
•  the company must provide financial information to Councillors where they 

require it for the proper performance of their duties (there are provisos with 
regard to confidential information); 

•  "controlled" companies must keep minutes of their general meeting available 
for public inspection for 4 years after the date of the meeting. 

 
Insurance and indemnity issues 
 

18. Officers who agree to become Directors as nominees or appointees of the Council 
assume duties and responsibilities which may give rise to legal liabilities, for example, 
trading while the company is insolvent. No such power to provide indemnities exist 
where there is wrongful or fraudulent trading.  
 



19. Generally, a Director is not liable for company debts. However, in certain 
circumstances personal liability may arise, for example, where there is negligence, 
recklessness or fraud. Directors may be personally liable if they or the company, to 
their knowledge, act outside the powers given to them by the Memorandum and 
Articles of Association. Similarly, where a Director enters into a contract on behalf of 
the company, but fails to disclose the company's interest, or if a Director signs a 
cheque or places an order without stating that they are acting on the company's 
behalf, the other party may hold him liable, if the company avoids the transaction, the 
Director may be left to deal with the financial consequences.  
 

20. Section 101 of The Local Government Act 2000 provided a power for the Secretary of 
State by Order to confer a power on local authorities to provide indemnities to officers 
and members. The Local Authorities (Indemnities for Members and Officers) Order 
2004 specifically permits the Council to provide an Indemnity to any of their members 
or officers who act as a Director of a company at the request of the Council and 
acting in his/her capacity as a Director. To date Cabinet has not approved a 
mechanism for provision of such indemnities and it is recommended that it does so 
now. 
 

21. Section 310 of the Companies Act 1985 also permits a company to purchase and 
maintain Trustee indemnity and Officers' and Directors' Liability insurance against 
legal liability for negligence, breach of duty or breach of trust in respect of its 
Directors or officers. Policies are likely to contain exclusions which cover wilful default 
or wilful neglect and dishonesty, penalties for breach of statutory duty, or fines etc. 
Former directors (and officers) remain liable for claims arising for matters which 
occurred before their retirement.  
 
Options 
 

22. The Director's conflict of interest can be “pre-authorised”. The requirement to act in 
the best interests of the Council and withdraw in the event of a conflict is purely 
contractual (through the contract of employment). It is possible for the Council to 
waive that requirement and instead direct the officer to act in the best interests of the 
company (in the event of a conflict) and to authorise him or her to continue to act 
within the Council even with the outside interest as a Director. 

 
23. The conflicts for an "Officer Director" can therefore be managed by the Council 

agreeing to the officer continuing to act as an officer despite potential conflicts and 
agree not to take action against him where he is required to act contrary to the 
interests of the Council due to his role as a Director.  
 
Implications 
 

24. In the writing of this report, taking into account financial, legal, staffing, risk 
management, equality and diversity, climate change, community safety and any other 
key issues, the following implications have been considered: - 
 
Financial 

25. There are no payments being made with regard to the remuneration of the Director of 
the Company other than that received by the officer as proper remuneration for his 
Council role as Director of Housing. If Cabinet agree to authorise the indemnity of the 
Director then quotations will be sought for that provision and appropriate financial  
procedures followed.  

 
 



Legal 
26. The recommendations of this report are designed to ensure that the Council and 

South Cambs Ltd. are operated with the framework set by both the Companies Act 
2006 and the Local Government Act 1972. 

 
Staffing 

27. There are no staffing implications of this report.  
 
 Risk Management 
28. The recommendation addresses the issue of how to proceed when conflicts of 

interest arise. Without this clarification the Director may find himself in a position 
where he is unable to act in either the Company or the Council's best interest. There 
is therefore a risk to both Council and Company at key points in the running of the 
business. 

 
29. In addition the Director may find himself liable for his actions and at risk of personal 

censure. 
 
30. The recommended action does not avoid accusations of bias and predetermination 

where an officer is both a Director of the Company and deciding on a matter within 
the Council which affects the company, and so care will be taken to make sure that 
undue influence is not seen to be exercised by an Officer Director when matters 
affecting the company are being decided within the Council.   

 
 Equality and Diversity 
31. Not applicable 

 
Consultation responses (including from the Youth Council) 

32. None undertaken. 
 

Effect on Strategic Aims 
 

33. The proposal is supportive of the following aims: 
 
Aim 1 Develop the property company pilot scheme 
Aim 6 Ensure best uses of Council assets 
Aim 7 Move to a more commercial approach to service delivery  
 

 
Background Papers: None 

 
 

Report Author:  Fiona McMillan 
   Legal & Democratic Services Manager & Monitoring Officer 
   Telephone: (01954) 713027 


